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Decislon 4. 10632 L. 708

Decided Junes 11, 1951

B. 0. Jones fpnlicant

L. . Hopkins Vrotestant

Emojene Horking rrotastant

4. 8. .heeler sssistant Hvdraclic mncineer,
Bivision of . ~ter Resources,
Departr of e Jorks

derresentine tne State Eneinesr,

of the Project

Application 10632 was filed on april 27, 1943 for a permit to
appropriale 28.0 gallons per day from an unnamed swring tributary to the
South Fork of the Feather Hiver, in Zutte County, year-round, for domestic
rurposes. The croposed point of diversion is described as being located
within the NZ= [I = of Section 9, T 19 N 1 6 &, !n.L.3. & M, The water is to
be piped some TGOIfeet to the proposed place of use, a cabin.and garden,

located within the SE’ 5./ of Section 4, of the same tounstip.
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inforusl hesring as wrovided for in

v wnns conducted at the site of
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3 b oan ensinesr of tlie Division,
The apvlicant aund tie protestants wers crosent during the investieation,

fecords e

rrom the report of the Investization of July 2¢, 1943 it aposars
that the source filed upon is = develoned seen on a mountain side, that de-
velooment consists of a3 tunnel driven 30 ezt into the roantain, that the
flow from the tunrel at the Lime of the investication was 3.55 rallons per

minate (5112 sallons per uar,, thst the apniigant's use probably will nat

~ -

exceed 1200 ~ullons rer cay, that the protesiants’ use is of the order of 7000

gallons ver dav, rmost of which comes fron anotaer source, and that normslly
tae surias Tiled ucon vislds enouvh to mest the appiicant's vrobvable

recuirecents witiout injury to the orotestants,
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The investisation also daveloned thal a corireversy has arisen
over cunershin ol the land on whicn the sprins ds lecsied and that the

xact location of thx

[
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investication states tlat both the anniicant rnd the protestants have hzad
survevs rade by registered eazinesrs to deternine the location of the

tre two survers do not asree.  The report of investizsticon

indlecated that =ction upon the splicziion should be caferred vendine
settlﬂmc1t of tre matter of richt »f socess. It sunesred to the investicztor
that court action micht re nocessary.

frotestau+s' ictter of Ter 13, 1943 states thzt thelir claim was

purchasad by thes in 1942, trar it is zn ola mininz clain, trnat it has a

5 room house, frilt trees,srave vines and a warden svot. ccoraing to

te letter a.so tne rrotestants wers glven to understend at the Linme of
purciase that a.l water and piping viere sunposed to belong to the place,

The letter also states that -, O, dones has now pired water from one of

v
L

their tunn wels, cutting off part of their water sunply despite their desire

to retain their water rishts.

By retter dated Jure 22, 1943 the protestants state that the
spring filed uvpon (b &. O. Jones) is orn thelr wminingz claim, which is
unpatented.

By letter dated June 23, 19.3 this office informed the nrotestants:

n rou would be In coaurel of the situstion

if wou have & vaiid rinineg clainm and uwnder thesse
circumstances this office could noYt anprove the

aprlication of . Jones unless he is sble to

sake some arranvenents with wsu to enter upon
vour clain and divert the water.,V
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a survey Ly Licensed Surveror Hush Stone tne syring desceribed in Application
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et within the north bouncery lins of Apolicant Jones!

Duensing ining Claim.

By letter dabed April 21, 1944 tids office informed Applicant Jones
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hereof is zlloved for ths
information as to ths corrzch
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UThe mapn also shows an over
locations and accoraingly

as to whicn is the yr;or i0
be sunplied.”
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By letter dated August 1, 1945 this office inforued Applicant Jones:

8 s sore uncertainty as to

r location of ihe spring the zpplication
incermlete in thiat restect. A reasonable

be zllowed however for 7ou to contact

gstants in ordsr Lo adgust the surveys,

—————— . noextension to Sen te'azr 1 is allowed for
this ourgoss.”
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By lette attorners
By Loid ;

that in view of thg desire ne matter of pwnersnilp, action on
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the appllicaticon would be e Liie belrur,
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Hewitl informed this

sttornay

Hr letter aated Sentenbar @, 1547 the law office of Jlewe and

Deanl informed thls office thai the case (Tones vs Fonkirs} would probably
be aisposed of withirn 3 montls.

By letter dated Augusi LU, 184%2 Attorney Clawe informed this office
tnat the litigation is still pending.

gy letter dated I.ay Q, 194% Attorney Hewiltt informed this office
that the case 1s in & position to be set dowun for triel al an early date,

ko] rr -

3y letter dated Foveniner 17, 1949 Attorneyr bewitt reporved the

status of the matter to be unchanged,
A letter addressed on Aurust 7, 1950 to O, 0. Jenes was returned
unopened to this office with a notation on the envelone, "Deceased ———-

try A, 0. Jones, M
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A letter acddressed ca Avmast 30, 1990 S0 Trnoot Jleus

Jones! sttorasmy of

sartin and Plude of Oreoville ana tiot e samiriatyetar is Liorse e CONES,
4 letier addragsed on Gy 2950t Mlenzo . Jones cortained

the follc

roon osuen aebion

'y

‘re Alonzo B. Jones visited this cffice chorily after pece it of

our letter of MNoverber 3, stated that Le had nol krouwn of the nencency of
Application 10032 and that ne would cornsult the attorney of the D. D, Jones
estate and then inform us as to the vresent state of affairs,

On February 5, 1951 tiis office aepain wrote . Alonzo E. Jones,

-

remiraire his of

o

his promise of action in connecticn with the aprlicaticn,
Our letter closed with the followirn rg:

Hommw——— we sloula act on the auvlication
without indefinite delay. Unless the rresent
holder of t‘e a‘o ication is jn a nosition teo
nacly soon it
carna' if t

—5m




On Februesry 15, 1951 Tr, 1, P, Jones vircte this office =s
follows:

omonrvine

nE Gonn

£ r1e L
to fold tnls

g matie

more Iavoracle.n

on Februery 2o, 1651 this of fice adarszscec o letter to 'r.

Alonzo E. Jores, the letier cont ining pesssres as rolleows:

T

The letter of February 246, 1951 wes sent by recistered mail and
it was acdressed exactly as had been our letter of February 5, 1951, It

was hovwever returned by the Fost Office, maried "unclaired!,

Section 1052 of the California .ater Jode reads in part as
follows:

"The diversion or use of water sublect to
the rrovisions of thls division otner than as
autncrized in this aivision is a tresrass

1

——— s

Section 1225 of the California ater Code reads as follows:

"o richt to znorourizte or use water subject
to avorovriation srall ve initiated or
accuired excent upon compliance with the
provisions of this uivision.®

Section 778 of the California Administrative Code rezcs ag follows:

"It is not the purpese of the Later Code
to provide a means whereby a reservotizn
of water may te made by one who has no
inmediate »lans or wurpose to proceed
proinptly and dilipently with construction

o}
d
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upon their Jzno &} 5osotion dn wdrdng water from that scurce

to his plece of use swould annzar b virienes with the above quoted ssction
of the "zier Codm, IT on btihe oller Yond fhe scurce fs located unon the
aprlicant's land the uveter sprarantly wola have been his to nse by virtue
of riverian ouncrsiin snd Lhe lssusarce of 2 persit to hin would be ssennoly
UnNNecessary,

It is & revuvirerment of the pivision of ‘ister Hesonrces {unde
Section 6469 of tne .dminisirative Jode) that a voint of diversicn be
accurately located by course snd alstsznce from some covernment corner. Tn
viéw of the disnrreenent between survevors ns 1o the true location of the
point of uiversicn in ruestion - & diszoreement now of some 8 years standing -
it cannot be feirly considered that the recuirement has been met or that
the application in tuat resrect is ret couoplete,

It is the poiicy of the Division to accert an application for
filing before risht of szccess has besn secured but to refuse to aporove an
application when it apmears that the =2prlisant will be unable to sec.re such
right. In view of the protestants'! vicorcus insistence that the pronosed
point of diversion lies on their preorerty and the lanse of time since tre

ownershiv of the wroverty becmie an issue the rrosazect that right of access

will be estazblished avuears remote,




{he gesti of the suvlicent) unzserteinty ac to the identity

of his successor in inptersst, tie indefiniteress of tre ro nest by the
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of further ceflercant of Minsl sotlion, The deferpment re-ussted by the
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adrinistrator "unvil Lhines arc nors Javerasbled, i sranted, would in

effect be placing o weter risht in cold storape uhere there is no evident

Section 77¢ of thke

circumstances it is the opindon of thils office that further temporizing
in the matter of dnnlication 10632 is umiarrarted snd that that apnlication
shovld be denied,

oo

ORDER

Avplication 10632 havine been filed with the Division of jater
Resources as sbove stated, a rrotest having been filed, a stipulated hearing
having been held and the 3tate Incineer now beins fully informed in the
premises:

1

I be rejected and

1

I3 HERERY CRDZERLD that fyvlication 10632
cancelled upon the reccrds of the Division of .ater Hesources.

%«

42 State of Califorria tnis 1llth day of June 1951,
. . .‘:: |

SITHOSE my hand and the senl of the Department of Fublic Jerks

LD, éf_a'!iw-:yﬁ}n
A. D. Zdoonston, \
State bnrcineer




